
 

ORAL ARGUMENT NOT SCHEDULED 
Nos. 15-1056 & 15-1140 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

HEARTH, PATIO & BARBECUE ASSOCIATION, ET AL., 
 Petitioners, 

v. 

ENVIRONMENTAL PROTECTION AGENCY, 
       Respondent. 

PETITIONS FOR REVIEW OF FINAL AGENCY ACTION 
OF THE ENVIRONMENTAL PROTECTION AGENCY 

INITIAL OPENING BRIEF OF PETITIONER 
HEARTH, PATIO & BARBECUE ASSOCIATION 

 
 David Y. Chung 

Amanda Shafer Berman 
CROWELL & MORING LLP 
1001 Pennsylvania Avenue, NW 
Washington, DC 20004 
(202) 624-2500 
dchung@crowell.com 
 
Jack Goldman 
HEARTH, PATIO & BARBECUE 

ASSOCIATION 
1901 N. Moore Street, Suite 600 
Arlington, VA 22209 
(703) 522-0086 
goldman@hpba.org 
 
Counsel for Petitioner Hearth, Patio & 
Barbecue Association 

 

  

USCA Case #15-1056      Document #1849004            Filed: 06/25/2020      Page 1 of 65



 

 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 28(a)(1), Petitioner Hearth, Patio & Barbecue 

Association hereby certifies as follows: 

A.  Parties, Intervenors, and Amici Curiae:  

These cases involve the following parties: 

Petitioners: 

No. 15-1056:  Hearth, Patio & Barbecue Association 

No. 15-1140:  Pellet Fuels Institute1 

Respondent: 

Respondent in these consolidated cases is the United States Environmental 

Protection Agency (“EPA”). 

Intervenors and Amici Curiae: 

American Lung Association, Clean Air Council, and Environment and 

Human Health, Inc. are Intervenors for Respondent in Case No. 15-1056. 

State of New York, State of Connecticut, State of Oregon, State of Rhode 

Island, State of Vermont, Commonwealth of Massachusetts, and Puget Sound 

Clean Air Agency are Amici Curiae for Respondent in Case No. 15-1056. 

                                           
1 Pellet Fuels Institute moved to voluntarily dismiss its petition on June 23, 2020. 
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B. Rulings Under Review: The agency action under review in these 

consolidated cases is EPA’s final action entitled “Standards of Performance for 

New Residential Wood Heaters, New Residential Hydronic Heaters and Forced-

Air Furnaces; Final Rule,” 80 Fed. Reg. 13,672 (Mar. 16, 2015) (“2015 Rule”).  

C. Related Cases: Petitions 15-1056 and 15-1140 have not previously been 

before this Court or any other court. These cases were formerly consolidated with 

No. 15-1137 (Tulikivi U.S., Inc. v. EPA) and No. 15-1142 (Richard S. Burns & 

Company, Inc. v. EPA); however, those petitions were voluntarily dismissed on 

December 29, 2016, and this Court terminated the consolidation of Nos. 15-1137 

and 15-1142 with these cases.  
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RULE 26.1 DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, 

Petitioner Hearth, Patio & Barbecue Association submits the following corporate 

disclosure statement: 

Hearth, Patio & Barbecue Association (“HPBA”) is the principal national 

industry association representing manufacturers, retailers, distributors, 

representatives, service firms, and allied associates for all types of hearth, 

barbecue, and patio appliances, fuels, and accessories, including solid fuel-fired 

home heating appliances such as wood stoves, pellet stoves, hydronic heaters, and 

forced-air furnaces. HPBA has no parent companies, and no publicly-held 

company has a 10% or greater ownership interest in HPBA. HPBA is a “trade 

association” within the meaning of Circuit Rule 26.1(b).  
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JURISDICTION 

The U.S. Environmental Protection Agency (“EPA”) published its final rule, 

“Standards of Performance for New Residential Wood Heaters, New Residential 

Hydronic Heaters and Forced-Air Furnaces,” on March 16, 2015 at 80 Fed. Reg. 

13672 (“2015 Rule”), JA__. Hearth, Patio & Barbecue Association (“HPBA”) 

timely petitioned for review, and this Court has jurisdiction under Clean Air Act 

(“CAA”) § 307(b), 42 U.S.C. § 7607(b). 

ISSUES PRESENTED 

1. Whether EPA’s imposition of compliance audit testing requirements 

in the 2015 Rule, while simultaneously declining to address and accommodate 

testing imprecision, is arbitrary, capricious, an abuse of discretion, or otherwise 

unlawful where: 

(a) the Agency did not explain its departure from its prior regulatory 

treatment of imprecision in its 1988 emission standards for wood stoves; 

(b) EPA did not meaningfully respond to comments on testing imprecision; 

(c) HPBA submitted a study showing significant variability between test 

results both within the same laboratory and at different laboratories; and 

(d) EPA’s treatment of testing imprecision in the 2015 Rule is unsupported, 

barely explained, and inconsistent with the Agency’s own record. 
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STATUTES AND REGULATIONS 

The Addendum contains all pertinent statutory and regulatory provisions. 

INTRODUCTION 

 In the 2015 Rule, EPA set very low particulate matter (“PM”) emission 

standards for wood-fired residential heaters. Not only did EPA require 

manufacturers to achieve compliance with those low standards during the 

certification testing process, EPA also promulgated audit testing requirements that 

allow the Agency to require a manufacturer to retest an EPA-certified appliance 

either at the same laboratory that conducted the initial certification testing or at 

another laboratory unilaterally selected by EPA. These requirements are 

problematic because EPA did not account for the long and well established facts 

that: (i) the results of repeatedly testing an appliance at a single laboratory often 

vary significantly (intralaboratory variability); and (ii) there is even greater 

variability among the results of testing the same appliance at different laboratories 

(interlaboratory variability). This is generally referred to as “test method 

imprecision” or “testing imprecision,” but is sometimes also referred to as “test 

method uncertainty” or “test method variability.” 

 EPA tried to address test method imprecision in its prior (1988) new source 

performance standards (“NSPS”) for wood stoves in two ways: promulgating 

higher emission limits that assumed and accounted for a certain level of 
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intralaboratory variability; and conditionally restricting where and how audit 

testing could occur, at least until EPA studied and better understood interlaboratory 

variability. Together, these safeguards helped divide the risk of test method 

imprecision between EPA and manufacturers, the overwhelming majority of which 

were—and still are—small businesses. This risk sharing was sensible in light of the 

inherently variable nature of wood burning and the many potential sources of 

variability given the complexity of wood heater test methods and the fact that 

testing can span nearly a full week. 

EPA inexplicably proposed to make no such accommodations to account for 

variability in developing the 2015 Rule. HPBA thus commented at length about 

testing imprecision, urging the Agency not to require audit testing at all given the 

demonstrated magnitude of both intralaboratory and interlaboratory imprecision. 

HPBA also reminded EPA of the need to account for test method imprecision 

when setting emission standards if the Agency insisted on finalizing audit testing 

requirements. EPA’s proposal placed manufacturers in the unfair position of not 

only having to meet very low PM emission limits but having to achieve results that 

leave a large enough margin below the applicable limits to account for testing 

imprecision in the event their appliances are audited. 

Faced with significant objections to its proposal to effectively ignore testing 

imprecision, EPA improperly dodged those objections by offering conclusory or 
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illogical responses or (worse) ignoring them altogether. And EPA entirely failed to 

explain why, in the 2015 Rule, it abandoned the more sensible approach to audit 

testing and addressing test method imprecision it had codified in the 1988 Rule. 

These failings violate the CAA’s requirement that EPA engage in reasoned 

decisionmaking. See 42 U.S.C. § 7607(d)(9). This Court therefore should grant 

HPBA’s petition and vacate the audit testing requirements promulgated in the 2015 

Rule. 

STATEMENT OF THE CASE 

HPBA challenges one particular aspect of the NSPS that EPA promulgated 

in 2015 under CAA § 111(b) to regulate PM emissions from various categories of 

residential wood-burning heating appliances: the audit testing provisions currently 

codified at 40 C.F.R. §§ 60.533(n) and 60.5475(n). 

A. The CAA’s Standards-Setting Requirements 

CAA § 111 defines a “standard of performance” as “a standard for emissions 

of air pollutants which reflects the degree of emission limitation achievable 

through the application of the best system of emission reduction which (taking into 

account the cost of achieving such reduction and any nonair quality health and 

environmental impact and energy requirements) the Administrator determines has 

been adequately demonstrated.” 42 U.S.C. § 7411(a)(1). 
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This Court has interpreted Section 111 to set important limits on EPA’s 

standards-setting authority. In particular, the methods EPA uses to establish 

standards should align with those that regulated entities must use to demonstrate 

compliance with the standards; “a significant difference between techniques used 

by the agency in arriving at standards and requirements presently prescribed for 

determining compliance with standards, raises serious questions about the validity 

of the standard.” Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 396 (D.C. 

Cir. 1973). Any projections that EPA makes when setting standards are “subject to 

the restraints of reasonableness and cannot be based on ‘crystal ball’ inquiry.” Id. 

at 391.  

EPA must also consider the accuracy (or imprecision) of the method(s) that 

will be used to determine whether emission standards have been violated. See 

Portland Cement, 486 F.2d at 401 (requiring “a showing on the record that 10% 

opacity measurements can be made within reasonable accuracy”); see also Int’l 

Harvester Co. v. Ruckelshaus, 478 F.2d 615, 645 (D.C. Cir. 1973) (“It is up to 

EPA . . . to support its methodology as reliable, and this requires more than 

reliance on the unknown, either by speculation, or mere shifting back of the burden 

of proof.”). 
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B. Prior Regulation of Residential Wood Heaters 

1. Initial emission standards 

EPA first promulgated NSPS for a subset of residential wood-burning 

heaters in 1988 through a negotiated rulemaking. See 53 Fed. Reg. 5860 (Feb. 26, 

1988) (“1988 Rule”) (codified at 40 C.F.R. pt. 60, subpt. AAA). The 1988 Rule 

regulated PM emissions from enclosed, wood-burning appliances used for space 

heating that met certain size and performance specifications. See id. at 5860.2 EPA 

exempted cookstoves and open fireplaces, as well as larger wood-burning 

appliances like furnaces and hydronic heaters, from regulation.3 See id. 

Because how residential wood heaters are manufactured, sold, and used does 

not resemble how typical (usually much larger) sources subject to CAA § 111 are 

manufactured, sold, and used, EPA created a model line certification scheme in 

Subpart AAA. See 53 Fed. Reg. at 5861. Rather than having to test each individual 

wood heater for compliance, manufacturers could instead certify an entire model 

line by submitting a single heater that is representative of the model line to an 
                                           
2 While this category encompasses appliances more than just wood stoves (e.g., 
pellet stoves), wood stoves are the most common example, and for simplicity 
HPBA will use the term “wood stoves” to refer to all wood-fired room heaters 
covered by subpart AAA.   
3 EPA eventually created a voluntary program for hydronic heaters in 2007, JA__ 
(Response to Comments (“RTC”) at 13), but forced-air furnaces remained 
unregulated under the CAA until 2015.  
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EPA-accredited laboratory for testing in accordance with prescribed test methods. 

See id. If the laboratory determined that the appliance met the emission limits in 

the rule, EPA would issue a certificate of compliance for the model line. See id. 

EPA could later revoke a particular certification if, upon inspection, it determined 

that the manufacturer was producing a significant number of wood heaters that 

were not similar in all material, emission-critical respects to the representative 

wood heater that was submitted for certification testing. See 53 Fed. Reg. at 5877 

(codified at 40 C.F.R. § 60.533(l)(1)(v)). 

The standards in the 1988 Rule consisted of not only PM emission limits, 

but also test methods for generating certification data and determining compliance 

with the applicable emission limit. See id. at 5874-79 (codified at 40 C.F.R. §§ 

60.532 to 60.534). The rule required manufacturers to test appliances by burning 

standardized “crib wood” or “cribs,” which is “a specified configuration and 

quality of dimensional lumber and spacers that improves the repeatability of the 

test method.” JA__ (80 Fed. Reg. at 13677). Crib wood, depicted in the figure 

below, is distinct from cordwood, which is typically what most homeowners burn.  
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JA__ (EPA-HQ-OAR-2009-0734-0310 at 4). 

2. Efforts to address test method imprecision in the 1988 Rule 

When promulgating the 1988 Rule, EPA recognized that emission testing of 

wood-burning appliances was imprecise, resulting in meaningful variability both 

between multiple tests of a single appliance conducted at the same laboratory 

(intralaboratory variability) and tests of a single appliance at several different labs 

(interlaboratory variability). See 53 Fed. Reg. at 5870-71. EPA addressed both 

types of variability in the 1988 Rule. 

First, EPA set the PM emission limits at levels that assumed that test results 

would likely vary by up to +1 grams per hour (“g/hr”) if the same appliance were 
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tested in the same laboratory. See 53 Fed. Reg. at 5870-71 (“data available to the 

committee about intralaboratory precision (the ability to repeat emission 

measurements for a single wood heater) indicated that this precision was within 1 

g/hr for a four test run average.”); see also 52 Fed. Reg. 4994, 5010 (Feb. 18, 

1987) (stating in proposed rule that “the intralab precision of the test method and 

procedure was taken into account in the establishment of the standards”). In other 

words, EPA included a compliance margin reflecting intralaboratory variability in 

the 1988 Rule. See 53 Fed. Reg.at 5870-71 (noting that, if “test result imprecision” 

had not been considered, “the emission limits would have been set at lower 

levels”). And EPA made it clear that “manufacturers should provide a sufficient 

margin in their designs to account for intralab precision.” 52 Fed. Reg. at 5010. 

Second, EPA accounted for the likely significant interlaboratory imprecision 

of the wood stove test method by prohibiting audit testing at a laboratory other 

than that which certified the model line until EPA determined the interlaboratory 

imprecision of its test methods and adjusted the applicable emission limit (as 

appropriate) to account for that imprecision. See 53 Fed. Reg. at 5871; id. at 5878. 

Because the record for the 1988 Rule did not contain data comparing the 

results of testing any single wood heater at more than one laboratory, see 52 Fed. 

Reg. at 5010-11, EPA acknowledged that it needed to study “interlaboratory 

precision”—that is, how similar test results are likely to be when the same 
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appliance is tested at different labs using the same methods—before it could 

subject a regulated appliance to audit testing at a different laboratory than had 

conducted the initial compliance testing. See id. at 5011 (“[I]t was agreed that 

overall and interlaboratory component of precision should be determined before 

enforcement tests are performed at laboratories other than the laboratory that 

initially certified the wood heater.”). Likewise, in the final rule, EPA explained: 

The Agency is collecting additional data to determine the expected 
precision before enforcement audits are conducted on an 
interlaboratory basis. Analyses of these data will be conducted in a 
statistically sound manner and the results will be published when 
available. . . . If the results of the interlaboratory analysis show a 
value greater than [1 g/hr] is appropriate, the interlaboratory 
component of precision will be used in evaluating audit data. 

53 Fed. Reg. at 5871. 

EPA codified this important limitation on audit testing in the text of 40 

C.F.R. § 60.533(p)(4)(ii)(B), which provided that the Agency “shall, by July 1, 

1990, publish a decision, after notice of an opportunity for comment” that makes 

“a determination of the overall precision of the method and procedure” for “each 

test method and procedure” required under 40 C.F.R. § 60.534(a), and then either 

(a) amend the regulations to reflect “the overall precision of the method and 

procedure, and the interlaboratory component thereof,” or (b) determine that the 

“available data are insufficient” to allow EPA to do so. Id. at 5878. 
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If—and only if—EPA conducted the required study and amended the NSPS 

regulations to reflect its results, EPA could then select a laboratory for audit testing 

other than the laboratory that initially performed certification tests. Id. (EPA “shall 

select the accredited laboratory that performed the test used to obtain certification 

for audit testing, until the Administrator has amended this subpart . . . to allow 

testing at another laboratory.”) (emphasis added). And even then, if EPA found 

that the interlaboratory variability component resulting from the precision study 

was greater than +1 g/hr, the 1988 Rule mandated that number “shall be added to 

the applicable emissions standard” for purposes of the audit testing. Id. In other 

words, the applicable PM emission limit would be increased to incorporate and 

account for interlaboratory variability. 

Critically, however, EPA never conducted the interlaboratory precision 

study called for by the 1988 Rule. Thus, for nearly three decades, audit testing 

could only occur in the same laboratory that conducted the initial certification 

testing. See 40 C.F.R. § 60.533(p)(4)(ii)(A) (2014). 

C. The 2015 Rule 

1. The New and Revised Standards 

The 2015 Rule revised or established standards for three categories of 

residential wood-burning appliances: wood stoves (or room heaters), hydronic 

heaters, and forced-air furnaces. Under the 2015 Rule, wood stoves remained 
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subject to 40 C.F.R. pt. 60, subpt. AAA, but the rule expanded that subpart to 

cover additional room heaters, such as single burn rate appliances. See 80 Fed. 

Reg. at 13676. 

The 2015 Rule also established a new subpart QQQQ to regulate PM 

emissions from two types of wood-burning central heaters: hydronic heaters and 

forced-air furnaces. 40 C.F.R. pt. 60, subpt. QQQQ. Hydronic heaters typically 

heat homes by distributing heated water through a system of pipes. See 80 Fed. 

Reg. 13672, 13680 (March 16, 2015). Forced-air furnaces, by contrast, heat spaces 

other than the rooms where they are located by circulating warm air through ducts. 

See id. EPA grouped hydronic heaters and forced-air furnaces for purposes of 

regulation under new Subpart QQQQ as “central heaters.” 80 Fed. Reg. at 13680. 

By doing so, EPA largely ignored fundamental differences between the two 

appliance types, such as the fact that hydronic heaters use water to transfer heat, 

whereas furnaces use air. See 80 Fed. Reg. at 13687-88. Given that difference, 

manufacturers of each type of appliance have faced significant design challenges in 

trying to achieve lower emissions. 

For all appliance categories, the 2015 Rule established two “steps” of 

emission standards. Step 1 standards generally took effect in May 2015; Step 2 

standards took effect in May 2020. See 80 Fed. Reg. at 13704, 13716-17. EPA 

recognized the need to ensure a smooth transition to new requirements in 2015 and 
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thus, the 2015 Rule: (1) allowed regulated entities, which are overwhelmingly 

small businesses, to continue selling most non-compliant products until December 

31, 2015, see 80 Fed. Reg. at 13704, 13,716; (2) deemed certain model lines that 

already met Step 1 emission limits to be certified without forcing manufacturers to 

go back through the burdensome certification process, see 80 Fed. Reg. at 13676-

77; and (3) staggered compliance deadlines for forced-air furnace manufacturers,4 

see 80 Fed. Reg. at 13716-17. 

The Step 2 standards, which took effect on May 15, 2020, consist of a PM 

emission limit, methods for generating certification data, and compliance 

algorithms.5 For wood stoves, EPA set a crib wood PM emission limit of 2.0 g/hr. 

JA__ (80 Fed. Reg. at 13704). For hydronic heaters, EPA established a crib wood 

PM emission limit of 0.10 lb/mmBtu. JA__ (80 Fed. Reg at 13717). For forced-air 

furnaces, EPA set a cordwood PM emission limit of 0.15 lb/mmBtu.  See JA__ (80 

                                           
4 Because furnaces were unique given the lack of any prior federal regulation or 
voluntary program, the 2015 Rule provides significantly more relief for furnace 
manufacturers. The rule imposed only work practice and operational standards 
under 42 U.S.C. § 7411(h) for year 1 (May 2015-May 2016). See JA__ (80 Fed. 
Reg. at 13680).  After that, small furnaces had to meet the Step 1 PM emission 
limit by May 15, 2016, and large furnaces had to do so by May 15, 2017. See id. 
5 The 2015 Step 1 standards are no longer in effect and thus, we do not discuss 
them here. 
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Fed. Reg. at 13717).6 In contrast with the 1988 Rule, EPA made no mention of 

accounting for or assuming a certain level of variability when setting any of these 

standards. Contra 52 Fed. Reg. at 5010-11; 53 Fed. Reg. at 5870-71.  

2. The 2015 Audit Testing Provisions  

Under the 2015 Rule, EPA can once again require manufacturers of 

appliances regulated thereunder to submit to audit testing. See 80 Fed. Reg. at 

13708 (“The Administrator may select by written notice wood heaters or model 

lines for compliance audit testing to determine compliance with the emission 

standards.”); 80 Fed. Reg. at 13721 (“The Administrator may select by written 

notice central heaters or model lines for compliance audit testing . . .”). But in 

carrying forward audit testing provisions from the 1988 Rule, EPA made critical—

but unsupported and irrational—changes to those provisions. 

The 2015 Rule no longer conditionally limits audit testing to the same 

laboratory that conducted the certification testing. Instead, EPA can now require 

audit testing at “any approved test laboratory or federal laboratory,” even though 

federal laboratories are not necessarily approved to conduct certification testing 

                                           
6 EPA set a cordwood-based standard for furnaces because the Canadian Standards 
Association test method that EPA adopted in the 2015 Rule had specified testing 
with cordwood since 2010. See JA__ (80 Fed. Reg. at 13684). 

USCA Case #15-1056      Document #1849004            Filed: 06/25/2020      Page 25 of 65



–15– 

under the 2015 Rule.7 See 80 Fed. Reg. at 13708 (“The Administrator will transmit 

a written notification of the selected wood heaters or model line(s) to the 

manufacturer, which will include the name and address of the laboratory selected 

to perform the audit test . . . . The Administrator may select any approved test 

laboratory or federal laboratory for this audit testing”) (emphasis added); see also 

id.at 13721 (promulgating essentially identical regulatory requirements for central 

heaters).   

Furthermore, EPA simultaneously failed to carry forward language from the 

1988 Rule that provided for an adjustment to the stringency of the emission limits 

to account for test method imprecision. And unlike in the 1988 Rule, EPA did not 

commit itself to study the issue, nor did it incorporate any margin of error or 

imprecision into the standards themselves to address interlaboratory—or even 

intralaboratory—variability. Indeed, the text of the 2015 Rule does not even 

mention test method imprecision or variability. 

These omissions in the 2015 Rule are notable considering HPBA addressed 

the test method imprecision issue at length in its comments on the proposed rule, 

explaining that emissions test results varied dramatically between different 

                                           
7 The 2015 Rule sets forth multiple requirements that a laboratory must meet to 
obtain EPA approval to test wood heaters under the Rule. See 80 Fed. Reg. at 
13,710, 13,723 (codified at 40 C.F.R. §§ 60.535(a)-(c) and 60.5477(a)-(c), 
respectively). 
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laboratories and also between tests conducted at the same laboratory. See JA __, 

__-__ (EPA-HQ-OAR-2009-0734-1643 at 10, 30-34). For wood stoves, a study 

commissioned by HPBA and relied on by many commenters (the “Curkeet 

Ferguson” study)8 showed that interlaboratory variability ranged anywhere from 

±4.5 to 6.4 g/hr (at a 95% confidence level). JA __ (EPA-HQ-OAR-2009-0734-

1643 at 31). That same study demonstrated that EPA’s assumption, reflected in the 

1988 Rule’s emission limits, that intralaboratory precision is only ±1 g/hr was 

erroneous; rather, intralaboratory precision ranges from ±2.9 to 5.4 g/hr (at a 95% 

confidence level). Id. 

The findings in the Curkeet Ferguson study mean that it would be almost 

impossible for manufacturers to design and build heating products that could 

consistently pass both initial certification and audit tests, given that even the low 

ends of the ranges of either intra- or interlaboratory variability are greater than the 

2020 PM emission limit itself. In other words, even if it were possible to certify a 

                                           
8 Rick Curkeet and Robert Ferguson, EPA WOOD HEATER TEST METHOD 

VARIABILITY STUDY: ANALYSIS OF UNCERTAINTY, REPEATABILITY AND 

REPRODUCIBILITY BASED ON THE EPA ACCREDITED LABORATORY PROFICIENCY 

TEST DATABASE, at 5 (2010) (hereafter, “Curkeet Ferguson”) (JA __-__). The 
Curkeet Ferguson study used EPA proficiency test program data and consensus 
procedures to determine the precision of the various test methods to measure wood 
stove emissions. 
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wood stove as having zero emissions, there is no certainty that the stove would 

pass an audit test.  

Because of how EPA structured the audit testing provisions in the 2015 

Rule, wood stove and central heater manufacturers bear significant risk that their 

products may fail audit testing because of test method imprecision. This is true 

even when an audit test is conducted by the same laboratory that conducted the 

initial certification test. If EPA audits a wood stove at a different laboratory than 

the laboratory that conducted the initial compliance testing, there is an even higher 

likelihood that the appliance will fail the audit test simply because of 

interlaboratory imprecision—particularly now that the more stringent 2020 

emission standards set by the 2015 Rule are in effect, thereby leaving very little 

margin for error.9 

If a wood heater fails to meet the applicable emission limit during audit 

testing, EPA will revoke that product’s certification. See 80 Fed. Reg. at 13709 (“If 

                                           
9 When the applicable emission limit was 7.5 g/hr under the 1988 Rule, 
manufacturers were on notice that they would be foolish to aim at achieving 
exactly 7.5 g/hr during certification testing, because the likelihood of failing an 
audit was a near certainty in light of the assumed intralaboratory precision of +1 
g/hr that was built into the standard. See 52 Fed. Reg. at 5010. Most manufacturers 
wisely certified appliances at levels well under 7.5 g/hr, which helped increase the 
chances of passing an audit test in the face of imprecision. Given how low the 
2020 PM emission limits are in the current rule and the relatively large range of 
variability, it is no longer possible to build in a sufficient margin to try to ensure 
that an appliance can pass a future audit test. 
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emissions from a wood heater tested under paragraph (n)(2) of this section exceed 

the applicable emission limit, the Administrator will notify the manufacturer that 

the certification is revoked for that model line.”); see also id. at 13721 (similar 

language addressing central heaters). How soon revocation occurs depends on how 

badly a given heater fails audit testing. 

If a wood heater fails the initial audit test by a margin of less than 50% of 

the applicable emissions limit, the manufacturer has an opportunity to request audit 

testing of additional heaters at its own expense and at the same laboratory. 80 Fed. 

Reg. at 13709. To “pass” audit testing and avoid revocation of the product’s 

certification, the manufacturer must either: (a) submit four more heaters of the 

same model for testing and have all four meet the applicable emission limit; or (b) 

submit two more heaters for audit testing, both of which must meet the applicable 

emission limit, and the average emission rate of those two heaters plus the 

appliance that failed the initial audit test must also meet the emission limit. See id.  

By contrast, if a wood heater fails the initial audit test by more than 50% of 

the applicable emissions limit, EPA must suspend the certification of that wood 

heater almost immediately. See 80 Fed. Reg. at 13709 (“If emissions from a wood 

heater [selected for audit testing] exceed the applicable emission standard by more 

than 50 percent . . . the Administrator will notify the manufacturer that certification 

for that model line is suspended effective 72 hours from the receipt of the notice.”).  
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EPA must then make a final determination “notify[ing] the manufacturer that 

certification is revoked for that model line” if it concludes that the “emissions from 

a wood heater tested [under the audit provisions] exceed the applicable emission 

limit” after any additional audit testing. Id. 

Immediate suspension of a certification is no small matter. As EPA 

previously explained when proposing the 1988 Rule, “[b]ecause manufacturers are 

primarily small businesses, even a short-term revocation during the production 

season could cause closure or bankruptcy.” 52 Fed. Reg. at 5011. Put simply, the 

inability to continue selling wood heaters from a particular model line during the 

time a manufacturer tries to pass additional audit tests could be fatal. 

To illustrate how this would work in practice, wood stoves must now meet 

an emission limit of 2.0 g/hr. Assume that a particular model line is selected for 

audit testing, and the initial tested heater “fails” with an emission rate of 2.1 g/hr. 

The manufacturer then elects to test two additional heaters; the first “passes” at 1.9 

g/hr, but the second again “fails” at 2.2 g/hr. In this scenario, the manufacturer’s 

certification would be revoked because the average of the three tested heaters 

exceeds the 2.0 g/hr limit, and it is no longer possible to satisfy the requirement 

that four additional heaters all meet the 2.0 g/hr limit. Revocation is the draconian 

result even though the record before EPA showed that test method variability was 

far greater than +0.1 g/hr.  
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SUMMARY OF THE ARGUMENT 

EPA’s treatment of test method imprecision in the 2015 Rule—or more 

accurately, its failure to account for imprecision in either the PM emission limits 

themselves or the rule’s audit testing provisions—is arbitrary and capricious. The 

audit testing provisions therefore should be set aside under the CAA, 42 U.S.C. § 

7607(d)(9), which, like the Administrative Procedure Act, requires reasoned 

decisionmaking. This is particularly true given that EPA offered no explanation for 

abandoning its prior approach (in the 1988 Rule) to include measures to protect 

manufacturers from the risks associated with testing imprecision—i.e., by building 

an intralaboratory variability margin into the PM limits themselves and by 

requiring the Agency to study interlaboratory imprecision and amend the rule 

before requiring audit testing at a laboratory other than the one used for initial 

compliance testing.  

Moreover, EPA arbitrarily and capriciously failed to respond meaningfully 

to HPBA’s comments objecting to EPA’s proposal to ignore interlaboratory and 

intralaboratory testing imprecision when promulgating the 2015 Rule and to 

impose audit testing requirements. EPA also essentially ignored data submitted by 

HPBA demonstrating that both types of test method imprecision are quantitatively 

quite significant—as well as the fact that data relied on by the Agency itself even 

demonstrated meaningful testing imprecision. In all events, the minimal 
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explanation offered by EPA for its inclusion of audit requirements in the 2015 Rule 

without any accommodation for testing imprecision falls well short of rationality. 

The Court should thus vacate the 2015 Rule’s audit testing provisions.   

STANDING 

 HPBA’s members include companies that manufacture residential wood 

heating appliances regulated by the 2015 Rule. That rule—particularly EPA’s 

failure to account for test method imprecision when setting standards and requiring 

compliance audits in the 2015 Rule—significantly increases HPBA’s members’ 

compliance costs. Members must design and manufacture appliances that not only 

meet the very low 2020 PM emission standards set by the rule, but also maintain 

compliance when audit tested in the face of record evidence showing that test 

results are likely to vary when the same appliance is tested at different labs, and 

even when the same appliance is tested multiple times at a single lab. Those 

injuries are redressable by the relief Petitioners seek. See Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 561-62 (1992) (holding that when objects of governmental 

regulation “challeng[e] the legality of government action or inaction . . . , there is 

ordinarily little question that the action or inaction has caused [them] injury, and 

that a judgment preventing or requiring the action will redress it”). 
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HPBA filed comments during the rulemaking proceeding and has 

associational standing to challenge the 2015 Rule on behalf of its members. See 

Chamber of Commerce of the U.S. v. EPA, 642 F.3d 192, 199 (D.C. Cir. 2011). 

ARGUMENT 

I. The CAA’s Standard of Review. 

The Court must set aside EPA actions under the CAA if they are “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.” 42 

U.S.C. § 7607(d)(9); see North Carolina v. EPA, 531 F.3d 896, 906 (D.C. Cir. 

2008) (applying the same standard to review CAA actions as the Court would 

under 5 U.S.C. § 706). 

To survive review under this standard, “the agency must examine the 

relevant data and articulate a satisfactory explanation for its action including a 

rational connection between the facts found and the choice made.” Motor Vehicle 

Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983) (internal quotation omitted). The Court should “not defer to an agency’s 

conclusory or unsupported suppositions.” Nat’l Shooting Sports Found., Inc. v. 

Jones, 716 F.3d 200, 214 (D.C. Cir. 2013). Furthermore, agency action is unlawful 

under the arbitrary and capricious standard if the agency “failed to consider an 

important aspect of the problem, [or] offered an explanation for its decision that 

runs counter to the evidence before the agency.” State Farm, 463 U.S. at 43. 
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Agency action is also arbitrary and capricious when the agency fails to 

respond meaningfully to significant comments. See Del. Dep’t of Natural Res. & 

Envt’l Control v. EPA, 785 F.3d 1, 16 (D.C. Cir. 2015) (explaining that “merely 

hearing [commenters’ concerns] is not good enough” and that “EPA must respond 

to serious objections”). An “unsupported and conclusory” response to comments 

does not fulfill the Agency’s obligation in this regard. Chem. Mfrs. Ass’n v. EPA, 

28 F.3d 1259, 1266 (D.C. Cir. 1994). Finally, the agency must examine and 

rationally connect its decision to any “relevant data” in the record. See State Farm, 

463 U.S. at 43; see also Mortgage Investors Corp. of Ohio v. Gober, 220 F.3d 

1375, 1379 (Fed. Cir. 2000) (the agency is required “to consider whatever data . . . 

were submitted”). 

II. The 2015 Rule Arbitrarily and Capriciously Requires Audit Testing 
Without Accounting for Imprecision. 

For nearly three decades, the NSPS for residential wood heaters reflected 

EPA’s recognition that test method imprecision is a major consideration that must 

be studied and then factored into any audit testing conducted to determine 

compliance with the PM standards. Without explanation, EPA arbitrarily reversed 

course in the 2015 Rule, eliminating important restrictions on audit testing in the 

regulatory text that were designed to mitigate such imprecision and failing to 

account for imprecision in setting the PM emission limits themselves. EPA’s 
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unexplained and unsupported change of its approach to test method imprecision 

was arbitrary and capricious. 

A. EPA Arbitrarily Reversed Course from the 1988 Rule. 

When an agency changes course, it must “display awareness that it is 

changing position” and “show that there are good reasons for the new policy.” 

FCC v. Fox Television Stations, 556 U.S. 502, 515 (2009); see also Encino 

Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2120 (2016) (“[A]n ‘unexplained 

inconsistency’ in agency policy is ‘a reason for holding an interpretation to be an 

arbitrary and capricious change from agency practice.’”) (internal quotation 

omitted). EPA failed to satisfy these basic requirements here. 

When EPA first promulgated wood stove regulations in 1988, it 

acknowledged the need to account for test method imprecision in several ways. See 

supra at 8-11 (describing how: (i) intralaboratory variability was built into the 

1988 PM emission limits; (ii) the rule obligated EPA to study interlaboratory 

variability; (iii) EPA prohibited audit testing at any laboratory other than the one 

that performed the certification testing until it conducted that study and; (iv) if the 

Agency determined in that study that interlaboratory variability was greater than 

+1 g/hr, it had to amend the regulation to require that an interlaboratory 

imprecision component be added to the emission standard in determining 

compliance). Together, these measures confirmed EPA’s recognition that, if it 
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wanted to require audit testing for residential wood heaters, it must somehow 

account for both intra- and interlaboratory testing imprecision. That need is even 

greater now than in prior decades because the current PM emission limits are 

considerably more stringent and thus, manufacturers no longer have the ability to 

“provide a sufficient margin in their designs to account for intralab precision.” 

Contra 52 Fed. Reg. at 5010; see also supra n.9. And despite the lack of any 

defensible finding by EPA that interlaboratory imprecision is negligible, the 2015 

Rule no longer limits audit testing to the same laboratory that performed initial 

certification testing—or even to EPA-approved laboratories that meet the 2015 

Rule’s requirements to conduct wood stove testing. 

EPA unlawfully provided no explanation, much less “good reasons,” for 

abandoning its 1988 approach to test method imprecision and stripping out 

previously codified limitations on audit testing. Fox Television, 556 U.S. at 514-

15. To the extent EPA briefly and very generally addressed comments suggesting it 

should not promulgate the audit testing provisions without accounting for 

imprecision, that cannot suffice. EPA must specifically explain why it changed 

course from its prior approach and abandoned its prior conclusions. See id; see 

also Action for Children’s Television v. FCC, 821 F.2d 741, 746 (D.C. Cir. 1987) 

(rejecting “barebones incantation of [] abbreviated rationales” as not “do[ing] 

service as the requisite ‘reasoned basis’ for altering its long-established policy”). 
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Moreover, EPA must “provide a more detailed justification than what would 

suffice for a new policy created on a blank slate” where “its new policy rests upon 

factual findings that contradict those which underlay its prior policy,” or “when its 

prior policy has engendered serious reliance interests that must be taken into 

account.” Fox Television, 556 U.S. at 515-16 (noting that “[i]t would be arbitrary 

and capricious to ignore such matters”). Both are true here. As discussed further 

below, EPA tries to justify its failure to account for testing imprecision by baldly 

asserting that imprecision may be minimal, but that is at odds with the Agency’s 

conclusions as codified in the 1988 Rule. There, EPA recognized that there was 

sufficient imprecision to warrant further study of the issue and amendment of the 

regulations before interlaboratory audit testing could be required. Equally 

important, HPBA and other members of this industry have relied for over thirty 

years on EPA’s assurance that it would properly study test method imprecision 

before requiring interlaboratory audits. EPA thus was required to provide “a 

detailed justification” for its departure from the approach to addressing test method 

imprecision set forth in the 1988 Rule when promulgating the 2015 Rule. Fox 

Television, 556 U.S. at 515. It did not do so, and the 2015 Rule’s audit provisions 

should therefore be vacated. 
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B. EPA Failed to Respond Meaningfully to Comments. 

“An agency must ‘demonstrate the rationality of its decision-making process 

by responding to those comments that are relevant and significant.’” Cement Kiln 

Recycling Coal. v. EPA, 493 F.3d 207, 225 (D.C. Cir. 2007) (quoting Grand 

Canyon Air Tour Coal. v. FAA, 154 F.3d 455, 468 (D.C. Cir. 1998)); see also 

Action on Smoking & Health v. C.A.B., 699 F.2d 1209, 1216 (D.C. Cir. 

1983); Mortgage Investors, 220 F.3d at 1379. That did not happen here. 

Despite receiving extensive comments urging EPA to fulfill its longstanding 

obligation to analyze imprecision/variability in detail, and to modify or eliminate 

audit testing requirements due to significant concerns about test method 

imprecision, EPA declined to do any of those things. What is more, EPA ignored 

much of the substance of those comments. For example, HPBA explained that 

“[f]ailing to account for the precision of the test methods used to determine 

compliance can effectively increase the emissions standard.” JA __ (EPA-HQ-

OAR-2009-0734-1643 at 31, n.68). Pointing to the results of the Curkeet Ferguson 

study, which showed that intralaboratory imprecision was as high as ±5.4 g/hr, and 

interlaboratory imprecision ranged as high as ±6.4 g/hr (over three times the Step 2 

emission limit), HPBA further explained: 

Regardless of whether the precision is accounted for, the imprecision 
of measuring wood heater emissions makes the proposed audit testing 
mechanism a hopelessly blunt tool for addressing whether 
manufacturers are paying proper attention to quality assurance/quality 
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control. Even if audit testing for a particular appliance results in 
emissions that exceed the certification emissions value (and even the 
applicable emission limit) by several grams per hour, such a test result 
does not warrant a conclusion that the model line does not comply 
with the applicable emissions standards. One cannot confidently 
conclude that an audit test demonstrates non-compliance unless the 
difference between the audit test result and the certification emission 
value is greater than the inherent reproducibility and repeatability 
measures.  

JA __ (EPA-HQ-OAR-2009-0734-1643 at 31).  

Given the dramatic variability in test results, and the fact that it ranges well 

beyond the value of the corresponding wood stove standard (2.0 g/hr as of May 

2020), HPBA suggested that EPA should “eliminate the use of audit testing as a 

quality assurance/compliance tool in the proposed revisions to Subpart AAA.” 

JA__ (EPA-HQ-OAR-2009-0734-1643 at 31-32). 

Regarding central heaters, HPBA asserted that EPA should also eliminate 

any audit testing requirements in new subpart QQQQ, particularly given that 

“[t]here has been no significant data-gathering and analysis of the precision of 

emissions test methods for the new appliance types.” JA __ (EPA-HQ-OAR-2009-

0734-1643 at 32). HBPA further, and very reasonably, proposed: “Given the 

inherent variability in burning wood as fuel, such an analysis must be done before 

these test methods will be used to determine compliance in a post-certification 

audit program.” Id.  
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Rather than meaningfully respond to those comments, EPA simply asserted 

that “we expect [the audit testing requirements] to be used infrequently.” JA __ 

(RTC at 149).10 But “EPA cannot get away so easily from its obligations . . . to 

respond to relevant and significant comments.” Del. Dep’t of Natural Res. & Envt’l 

Control, 785 F.3d at 15. Just because EPA “expects” to invoke the audit testing 

provisions of the 2015 Rule “infrequently,” that does not make those provisions 

any less arbitrary. This is especially true where there is nothing to prevent EPA 

from deciding, now or at any point in the future, to begin mandating audits under 

the procedures set forth in the rule.11 EPA’s simplistic response to HPBA’s 

extensive comments on test method imprecision does not reflect reasoned 

decisionmaking. See Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343, 1350 (D.C. Cir. 

                                           
10 EPA also asserted that “we do not anticipate requiring any compliance audit tests 
during the Step 1 period.”  JA__ (RTC_at_149). As Step 2 is now effective, this 
statement offers manufacturers no reassurance. 
11 On the same page of the RTC, EPA made a statement that, at first blush, appears 
to suggest it accounted for ±1 g/hr of imprecision when setting standards: “We 
agree with commenter (1665) who requests that we agree to a minimum of a 1 g/hr 
(+/-) allowance during emissions tests associated with compliance audits because 
the proposed requirement of a 10 percent compliance allowance becomes 
unreasonably stringent as we move to the Step 2 standards and beyond.” JA __ 
(RTC at 149). However, the next sentence makes clear that the “allowance” 
referenced is simply the “50% audit parameter,” which permits a manufacture who 
fails an audit test by less than 50% of the 2.0 g/hr wood stove standard—i.e., 
1 g/hr—to retest two to four additional heaters and, more importantly, to avoid 
suspension of its certificate of compliance during the time it conducts the 
additional audit tests. See supra at 18-19 (discussing the consequences of failing an 
audit test). 
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2014) (“[C]onclusory statements will not do; an agency’s statement [explaining its 

action] must be one of reasoning.”); Chem. Mfrs. Ass’n, 28 F.3d at 1266 

(invalidating EPA action as arbitrary and capricious after rejecting an 

“unsupported and conclusory” response to comments); Action for Children’s 

Television v. FCC, 821 F.2d 741, 746 (D.C. Cir. 1987) (concluding, without “the 

slightest hesitation” that a two-sentence comment and two “moderately pertinent 

footnotes” in response to comments seeking clarification on the agency’s 

termination of longstanding regulatory guidelines “crosses the line from the 

tolerably terse to the intolerably mute”).  

Where an agency fails to “engage [with] the arguments raised before it,” it 

has acted arbitrary and capriciously. NorAm Gas Transmission Co. v. FERC, 148 

F.3d 1158, 1165 (D.C. Cir. 1998) (quoting K N Energy, Inc. v. FERC, 968 F.2d 

1295, 1303 (D.C. Cir. 1992)); see also A.L. Pharma, Inc. v. Shalala, 62 F.3d 1484, 

1492 (D.C. Cir. 1995) (finding that agency was arbitrary and capricious where it 

“made no attempt to ‘cogently explain,’ why [Petitioner] is mistaken”). Therefore, 

EPA’s failure to engage with HPBA’s comments calling into question the 

rationality of EPA’s proposal to require audit testing without accounting for testing 

imprecision renders the Agency’s decision to do so arbitrary and capricious.  
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C. EPA Unreasonably Ignored Data Showing that Both Intra- and 
Interlaboratory Testing Imprecision is Substantial. 

EPA’s failure to account for testing imprecision when setting standards also 

cannot be squared with either the data submitted by HPBA or the Agency’s own 

preferred data set. The audit testing provisions of the 2015 Rule are arbitrary and 

capricious for that reason as well. See Mortgage Investors Corp. of Ohio v. Gober, 

220 F.3d 1375, 1379 (Fed. Cir. 2000) (to survive arbitrary and capricious review, 

an agency must “consider whatever data . . . were submitted”); see also Nat’l Lime 

Ass’n v. EPA, 627 F.2d 416, 433-34 (D.C. Cir. 1980) (rejecting EPA rule because 

there was insufficient quantitative record support for the agency’s conclusion that 

all lime kilns could meet the same NSPS).     

 When promulgating a regulatory standard, an agency is required to 

“examine the relevant data and articulate a satisfactory explanation for its action 

including a rational connection between the facts found and the choice made.” 

Dist. Hosp. Partners, L.P. v. Burwell, 786 F.3d 46, 56-57 (D.C. Cir. 2015) (quoting 

State Farm, 463 U.S. at 43 (emphasis in original)). “If an agency fails to examine 

the relevant data—which examination could reveal, inter alia, that the figures 

being used are erroneous—it has failed to comply with the APA.” Id. EPA failed to 

examine relevant data here by largely ignoring the Curkeet Ferguson study in the 

record. Instead, EPA pointed to a different study, but that other study, in fact, 

demonstrates that there is substantial intralaboratory and interlaboratory test 
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imprecision. In so doing, EPA actually supported HPBA’s position, thereby 

demonstrating EPA’s irrationality. 

As noted above, HPBA’s comments to the Agency highlighted the Curkeet 

Ferguson study, which used EPA test data to demonstrate the poor precision of 

wood stove test methods and ultimately concluded that intralaboratory precision 

ranges from +2.9 to +5.4 g/hr, and that interlaboratory precision ranges from +4.5 

to +6.4 g/hr. JA__ (EPA-HQ-OAR-2009-0734-0202 at 19). In other words, the 

results of intralaboratory application of EPA’s test methods for wood stoves vary 

by a factor greater than the 2.0 g/hr emission limit for those appliances, and 

interlaboratory test results can vary by over three times the emission limit.  

EPA did not squarely address or rebut the Curkeet Ferguson study, which 

plainly calls into question the validity and rationality of EPA’s decision not to 

incorporate a compliance margin into the wood stove standard or otherwise 

account for this significant variability by modifying the applicable emission limit 

during audit testing. Instead, EPA tried to deflect that study by pointing to a 

statistical analysis submitted by the Puget Sound Clean Air Agency (“PSCAA”) 

that purportedly “call[ed] into question the degree of the imprecision assertions of 

the Curkeet Ferguson study.” JA__ (RTC_at_236). For starters, that does not 

satisfy the requirement that an agency “examine the relevant data.” Dist. Hosp. 

Partners, 786 F.3d at 56. 
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More importantly, EPA’s reliance on the PSCAA analysis is misplaced 

because that analysis confirms that imprecision is a significant problem. While the 

PSCAA study questioned whether test method imprecision is as serious as the 

Curkeet Ferguson study showed, PSCAA nevertheless concluded that it is “likely” 

+1.5 to 2 g/hr.12 JA__ (EPA-HQ-OAR-2009-0734-0060 at 10). Even assuming the 

PSCAA study is correct, a stove that is certified at 2.0 g/hr (i.e., the level of the 

2020 standard) can only be said to be below a level of 3.5 to 4.0 g/hr with about a 

95% level of confidence. Such a stove is virtually guaranteed to fail audit testing 

under the current audit testing regulations, which no longer allow for any 

adjustment of the emission standard to account for imprecision. 

Fortunately, this Court need not decide whether the Curkeet Ferguson study 

or the PSCAA analysis is superior to rule in HPBA’s favor—although it should 

note that EPA completely ignored a lengthy rebuttal explaining the flaws in the 

PSCAA analysis. See JA__ (EPA-HQ-OAR-2009-0734-1643, Attachment 9); 

compare JA__ (RTC at 234) (summarizing that critique) with JA__ (RTC at 236) 

                                           
12 PSCAA went on to theorize: “If this value can be decreased to about 1 g/hr, then 
with only four repetitions, a stove that performs at a mean of 2.5 g/hr can be said to 
be below a standard of 3.5 g/hr with about a 95% level of confidence.” JA __ 
(EPA-HQ-OAR-2009-0734-0060 at 10) (emphasis added). On its face, that 
statement is pure speculation. Even if true, it still confirms that some upward 
adjustment of the 2.0 g/hr emission standard for wood room heaters for purposes of 
determining whether an appliance passes or fails an audit test is needed to address 
imprecision.  
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(briefly responding to all comments on imprecision, without addressing the flaws 

in the PSCAA study). Both studies confirm that there is a meaningful amount of 

test method imprecision, requiring that emissions standards either be amended to 

reflect variability, or adjusted to account for imprecision during audit testing. 

Stated differently, the Agency’s own preferred study confirms that variability is 

not non-existent and thus, it was arbitrary for EPA to finalize a rule that effectively 

assumes there is no variability by failing to build imprecision into the emissions 

limits themselves and by placing no limitations on audit testing. 

For these reasons, EPA’s assessment of the data before it was fundamentally 

irrational, and this Court should set aside the audit testing provisions in the 2015 

Rule. See Texas Oil & Gas Ass'n v. U.S. EPA, 161 F.3d 923, 935 (5th Cir. 1998) 

(“A regulation cannot stand if it is based on a flawed, inaccurate, or misapplied 

study.”); see also State Farm, 463 U.S. at 43 (rule is arbitrary and capricious if the 

agency has “offered an explanation for its decision that runs counter to the 

evidence before the agency”). 

D. EPA’s Paltry Explanation for Its Choice Does Not Reflect 
Reasoned Decisionmaking. 

Even setting aside EPA’s failures to respond meaningfully to comments; to 

examine the data presented by commenters and reconcile it with the Agency’s own 

data; or to adequately explain why it changed its approach to testing imprecision as 

between the 1988 and 2015 Rules, EPA’s failure to address and account for either 
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intralaboratory or interlaboratory test method imprecision in the 2015 Rule is 

inherently arbitrary.  

To satisfy the APA’s reasoned decisionmaking requirement, an agency must 

“articulate a satisfactory explanation for its action including a ‘rational connection 

between the facts found and the choice made.’” State Farm, 463 U.S. at 43 (1983) 

(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)). 

Where the agency fails to provide a “coherent explanation” for its action, the 

challenged rule is “patently arbitrary.” Airmark Corp. v. FAA, 758 F.2d 685, 692, 

695 (D.C. Cir. 1985). 

When setting CAA emission standards, EPA must address and adequately 

account for test method imprecision or variability. This Court has explained that a 

standard’s achievability depends on “(1) identify[ing] variable conditions that 

might contribute to the amount of expected emissions, and (2) establish[ing] that 

the test data relied on by the agency are representative of potential industry-wide 

performance, given the range of variables that affect the achievability of the 

standard.” Sierra Club v. Costle, 657 F.2d 298, 377 (D.C. Cir. 1981). Where test 

method imprecision is evident from the record, EPA must incorporate into its 

standards a sufficient compliance margin to account appropriately for measurement 

variability. See Portland Cement Ass’n, 486 F.2d at 401 (requiring EPA to consider 

whether measurements “can be made within reasonable accuracy”); see also Int’l 
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Harvester Co., 478 F.2d at 647 (“It would . . . seem incumbent on the 

Administrator to estimate the possible degree of error [inherent] in his 

prediction.”).  

That is in fact what EPA has done in other situations where significant 

precision concerns have been identified, affirmatively taking steps to address 

imprecision by either including a corresponding margin in its standards or taking 

imprecision into account in any compliance audit. For example, EPA’s approach to 

measuring opacity (“Method 9”) requires that “[t]he accuracy of the method . . . be 

taken into account when determining possible violations of applicable opacity 

standards.” 40 C.F.R. Part 60, Appendix A-4; see also Donner Hanna Coke Corp. 

v. Costle, 464 F. Supp. 1295, 1304 (W.D.N.Y. 1979) (EPA must provide adequate 

support for the reliability of its opacity methods). 

EPA has recognized the necessity of including an adequate compliance 

margin to address significant test method accuracy/precision issues in more recent 

rulemakings as well, such as when setting hazardous air pollutant standards for the 

Portland cement industry. See 75 Fed. Reg. 54970, 54984 (Sept. 9, 2010) 

(accounting for “measurement imprecision” by incorporating an “ample 

compliance margin” into the Maximum Achievable Control Technology standard, 

in that case by multiplying the highest reported minimum detection level by a 

factor of three); see also Sierra Club, 657 F.2d at 319, 362 (where test data based 
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on use of low-sulfur coal was “insufficient to support the [same] standard” when 

high-sulfur coal was used, EPA properly varied the standard based on sulfur 

content). 

Against this backdrop, and given this Court’s case law recognizing the need 

to address imprecision or variability when setting standards, it was arbitrary and 

capricious for EPA to decline to do so here. Indeed, on at least two occasions, this 

Court has noted that test methods used to determine compliance must be 

overturned if they raise a “greater potential for error than is practical or necessary.”  

See Amoco Oil Co. v. EPA, 501 F.2d 722, 743 (D.C. Cir. 1974); see also Nat’l 

Petrochemical & Refiners Ass’n v. EPA, 287 F.3d 1130, 1142 (D.C. Cir. 2002). 

That result is required here, where EPA has set up an audit testing regime that 

destines many of the regulated appliances for failure. 

To be sure, EPA has meaningful leeway in setting numerical standards. Cf. 

Time Warner Ent. Co., L.P., v. FCC, 240 F.3d 1126, 1137 (D.C. Cir. 2001) (“We 

recognize that in drawing a numerical line an agency will ultimately indulge in 

some inescapable residue of arbitrariness.”). But “to pass even the arbitrary and 

capricious standard, the agency must at least reveal a rational connection between 

the facts found and the choice made.” Id. 

Here, the minimal explanation that EPA has offered for failing to consider 

and account for variability given record evidence demonstrating it is a significant 
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problem does not come close to justifying the Agency’s choice. EPA argues that 

data in the record show that repeatability of test results “can sometimes be very 

good (i.e., within 15 percent).” JA__ (RTC at 236). The other side of the coin, of 

course, is that it sometimes can be very bad, which both the Curkeet Ferguson 

study and even the PSCAA analysis confirm. 

EPA similarly touts that some wood stoves have been able to achieve limits 

as low as 1.0 g/hr. See id. This misses the point entirely. Tellingly, EPA says 

nothing about whether those same appliances can achieve those limits consistently, 

in the face of the inherent variability of burning wood, if they are later retested at 

either the same laboratory that performed certification testing, or at different 

laboratories. That a particular appliance can meet a particular emission limit once 

says nothing about the repeatability or reproducibility of those results during 

further testing. Furthermore, EPA appeared to acknowledge elsewhere in its 

Response to Comments that testing imprecision for wood stoves is at least as bad 

as 1.0 g/hr. See JA__ (RTC at 220-21). Thus, by EPA’s own admission, even a 

stove that can achieve a limit as low as 1.0 g/hr would likely exceed the applicable 

2.0 g/hr limit given that imprecision is at least +1.0 g/hr. By not providing for any 

corresponding adjustments, the 2015 Rule’s audit provisions effectively codify an 

assumption that the degree of imprecision is zero, which “runs counter to the 

evidence before the agency.”  State Farm, 463 U.S. at 43. 
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EPA’s failure to account for precision during audit testing is perhaps most 

egregious for central heaters. Nothing in the record suggests that EPA even 

attempted to assess, much less address, the precision (or lack thereof) of any of the 

test methods governing hydronic heaters or forced-air furnaces—despite comments 

urging EPA to do so and emphasizing that imprecision is likely an even larger 

problem than it is for wood stoves due to the complexity of central heater test 

methods.  See JA __, __-__ (EPA-HQ-OAR-2009-0734-1643 at 112-13, 127). That 

is a clear failure to engage in reasoned decisionmaking. See State Farm, 463 U.S. 

at 43 (EPA behaves arbitrarily and capricious when it “fail[s] to consider an 

important aspect of the problem”); Int’l Harvester Co., 478 F.2d at 645 (“[i]t is up 

to EPA . . . to support its methodology as reliable, and this requires more than 

reliance on the unknown, either by speculation, or mere shifting back of the burden 

of proof.”). 

The impact of EPA’s refusal to provide for any precision adjustments during 

audit testing cannot be understated: a certification program based on a requirement 

that an appliance achieve the emission limit once is far different from a program 

that puts the certification for the entire model line at risk, again and again, during 

subsequent audit testing. This is particularly true when audit testing can be 

requested by the Agency at any time, must proceed in the laboratory of the 

Agency’s choosing, and can result in a revocation of a manufacturer’s certification 
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for even the slightest exceedance of the applicable emission limit. It was patently 

arbitrary and capricious for the Agency to fail to address that important aspect of 

the issue before it when it set and revised standards for wood-burning heaters in 

the 2015 Rule and coupled those standards with audit testing requirements that fail 

to account for testing imprecision, and doubly so given that EPA explicitly 

recognized the need to do so when it first promulgated NSPS for residential wood 

heaters back in 1988. Simply put, EPA failed to “articulate a satisfactory 

explanation” for its decision to require audit testing without addressing test method 

imprecision, thereby rendering the audit testing provisions of the 2015 Rule 

arbitrary and capricious.  State Farm, 463 U.S. at 42-43. 
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CONCLUSION 

The Court should grant HPBA’s petition and vacate and remand the audit 

testing provisions in the 2015 Rule (40 C.F.R. §§ 60.533(n) & 60.5475(n)). 
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ADDENDUM A: STATUTORY AND REGULATORY SUPPLEMENT 
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42 U.S.C. § 7411 

(a) Definitions 

For purposes of this section: 

(1) The term “standard of performance” means a standard for emissions of air 
pollutants which reflects the degree of emission limitation achievable through the 
application of the best system of emission reduction which (taking into account the 
cost of achieving such reduction and any nonair quality health and environmental 
impact and energy requirements) the Administrator determines has been 
adequately demonstrated. 

* * * 

(h) Design, equipment, work practice, or operational standard; alternative 
emission limitation 

(1) For purposes of this section, if in the judgment of the Administrator, it is not 
feasible to prescribe or enforce a standard of performance, he may instead 
promulgate a design, equipment, work practice, or operational standard, or 
combination thereof, which reflects the best technological system of continuous 
emission reduction which (taking into consideration the cost of achieving such 
emission reduction, and any non-air quality health and environmental impact and 
energy requirements) the Administrator determines has been adequately 
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demonstrated. In the event the Administrator promulgates a design or equipment 
standard under this subsection, he shall include as part of such standard such 
requirements as will assure the proper operation and maintenance of any such 
element of design or equipment. 

(2) For the purpose of this subsection, the phrase “not feasible to prescribe or 
enforce a standard of performance” means any situation in which 
the Administrator determines that (A) a pollutant or pollutants cannot be emitted 
through a conveyance designed and constructed to emit or capture such pollutant, 
or that any requirement for, or use of, such a conveyance would be inconsistent 
with any Federal, State, or local law, or (B) the application of measurement 
methodology to a particular class of sources is not practicable due to technological 
or economic limitations. 

(3) If after notice and opportunity for public hearing, any person establishes to 
the satisfaction of the Administrator that an alternative means of emission 
limitation will achieve a reduction in emissions of any air pollutant at least 
equivalent to the reduction in emissions of such air pollutant achieved under the 
requirements of paragraph (1), the Administrator shall permit the use of such 
alternative by the source for purposes of compliance with this section with respect 
to such pollutant. 

(4) Any standard promulgated under paragraph (1) shall be promulgated in 
terms of standard of performance whenever it becomes feasible to promulgate and 
enforce such standard in such terms. 

(5) Any design, equipment, work practice, or operational standard, or any 
combination thereof, described in this subsection shall be treated as a standard of 
performance for purposes of the provisions of this chapter (other than the 
provisions of subsection (a) and this subsection). 

* * * 

42 U.S.C. § 7607(d) 
* * * 

(d) Rulemaking  

(1) This subsection applies to—  

* * * 
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(E) the promulgation or revision of any regulation pertaining to any fuel or 
fuel additive under section 7545 of this title,  

* * * 

The provisions of section 553 through 557 and section 706 of title 5 shall not, 
except as expressly provided in this subsection, apply to actions to which this 
subsection applies.  This subsection shall not apply in the case of any rule or 
circumstance referred to in subparagraphs (A) or (B) of subsection 553(b) of title 
5.  

(2) Not later than the date of proposal of any action to which this subsection 
applies, the Administrator shall establish a rulemaking docket for such action 
(hereinafter in this subsection referred to as a “rule”).  Whenever a rule applies 
only within a particular State, a second (identical) docket shall be simultaneously 
established in the appropriate regional office of the Environmental Protection 
Agency.  

(3) In the case of any rule to which this subsection applies, notice of proposed 
rulemaking shall be published in the Federal Register, as provided under section 
553 (b) of title 5, shall be accompanied by a statement of its basis and purpose and 
shall specify the period available for public comment (hereinafter referred to as the 
“comment period”).  The notice of proposed rulemaking shall also state the docket 
number, the location or locations of the docket, and the times it will be open to 
public inspection.  The statement of basis and purpose shall include a summary 
of—  

(A) the factual data on which the proposed rule is based;  

(B) the methodology used in obtaining the data and in analyzing the data; 
and  

(C) the major legal interpretations and policy considerations underlying the 
proposed rule.  

The statement shall also set forth or summarize and provide a reference to any 
pertinent findings, recommendations, and comments by the Scientific Review 
Committee established under section 7409(d) of this title and the National 
Academy of Sciences, and, if the proposal differs in any important respect from 
any of these recommendations, an explanation of the reasons for such differences.  
All data, information, and documents referred to in this paragraph on which the 
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proposed rule relies shall be included in the docket on the date of publication of the 
proposed rule.  

(4) (A) The rulemaking docket required under paragraph (2) shall be open for 
inspection by the public at reasonable times specified in the notice of proposed 
rulemaking.  Any person may copy documents contained in the docket.  The 
Administrator shall provide copying facilities which may be used at the expense of 
the person seeking copies, but the Administrator may waive or reduce such 
expenses in such instances as the public interest requires.  Any person may request 
copies by mail if the person pays the expenses, including personnel costs to do the 
copying.  

(B) (i) Promptly upon receipt by the agency, all written comments and 
documentary information on the proposed rule received from any person for 
inclusion in the docket during the comment period shall be placed in the docket.  
The transcript of public hearings, if any, on the proposed rule shall also be 
included in the docket promptly upon receipt from the person who transcribed such 
hearings.  All documents which become available after the proposed rule has been 
published and which the Administrator determines are of central relevance to the 
rulemaking shall be placed in the docket as soon as possible after their availability.  

(ii) The drafts of proposed rules submitted by the Administrator to the Office of 
Management and Budget for any interagency review process prior to proposal of 
any such rule, all documents accompanying such drafts, and all written comments 
thereon by other agencies and all written responses to such written comments by 
the Administrator shall be placed in the docket no later than the date of proposal of 
the rule.  The drafts of the final rule submitted for such review process prior to 
promulgation and all such written comments thereon, all documents accompanying 
such drafts, and written responses thereto shall be placed in the docket no later than 
the date of promulgation.  

(5) In promulgating a rule to which this subsection applies (i) the Administrator 
shall allow any person to submit written comments, data, or documentary 
information; (ii) the Administrator shall give interested persons an opportunity for 
the oral presentation of data, views, or arguments, in addition to an opportunity to 
make written submissions; (iii) a transcript shall be kept of any oral presentation; 
and (iv) the Administrator shall keep the record of such proceeding open for thirty 
days after completion of the proceeding to provide an opportunity for submission 
of rebuttal and supplementary information.  
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(6) (A) The promulgated rule shall be accompanied by (i) a statement of basis 
and purpose like that referred to in paragraph (3) with respect to a proposed rule 
and (ii) an explanation of the reasons for any major changes in the promulgated 
rule from the proposed rule.  

(B) The promulgated rule shall also be accompanied by a response to each of 
the significant comments, criticisms, and new data submitted in written or oral 
presentations during the comment period.  

(C) The promulgated rule may not be based (in part or whole) on any 
information or data which has not been placed in the docket as of the date of such 
promulgation.  

(7) (A) The record for judicial review shall consist exclusively of the material 
referred to in paragraph (3), clause (i) of paragraph (4)(B), and subparagraphs (A) 
and (B) of paragraph (6).  

(B) Only an objection to a rule or procedure which was raised with reasonable 
specificity during the period for public comment (including any public hearing) 
may be raised during judicial review.  If the person raising an objection can 
demonstrate to the Administrator that it was impracticable to raise such objection 
within such time or if the grounds for such objection arose after the period for 
public comment (but within the time specified for judicial review) and if such 
objection is of central relevance to the outcome of the rule, the Administrator shall 
convene a proceeding for reconsideration of the rule and provide the same 
procedural rights as would have been afforded had the information been available 
at the time the rule was proposed.  If the Administrator refuses to convene such a 
proceeding, such person may seek review of such refusal in the United States court 
of appeals for the appropriate circuit (as provided in subsection (b) of this section). 
Such reconsideration shall not postpone the effectiveness of the rule.  The 
effectiveness of the rule may be stayed during such reconsideration, however, by 
the Administrator or the court for a period not to exceed three months.  

(8) The sole forum for challenging procedural determinations made by the 
Administrator under this subsection shall be in the United States court of appeals 
for the appropriate circuit (as provided in subsection (b) of this section) at the time 
of the substantive review of the rule.  No interlocutory appeals shall be permitted 
with respect to such procedural determinations.  In reviewing alleged procedural 
errors, the court may invalidate the rule only if the errors were so serious and 
related to matters of such central relevance to the rule that there is a substantial 
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likelihood that the rule would have been significantly changed if such errors had 
not been made.  

(9) In the case of review of any action of the Administrator to which this 
subsection applies, the court may reverse any such action found to be—  

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law;  

(B) contrary to constitutional right, power, privilege, or immunity;  

(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; or  

(D) without observance of procedure required by law, if (i) such failure to 
observe such procedure is arbitrary or capricious, (ii) the requirement of 
paragraph (7)(B) has been met, and (iii) the condition of the last sentence of 
paragraph (8) is met.  

(10) Each statutory deadline for promulgation of rules to which this subsection 
applies which requires promulgation less than six months after date of proposal 
may be extended to not more than six months after date of proposal by the 
Administrator upon a determination that such extension is necessary to afford the 
public, and the agency, adequate opportunity to carry out the purposes of this 
subsection.  

(11) The requirements of this subsection shall take effect with respect to any 
rule the proposal of which occurs after ninety days after August 7, 1977.  

40 C.F.R. § 60.533(n) 
* * * 

(n) EPA compliance audit testing. (1)(i) The Administrator may select by 
written notice wood heaters or model lines for compliance audit testing to 
determine compliance with the emission standards in §60.532. 

(ii) The Administrator will transmit a written notification of the selected wood 
heaters or model line(s) to the manufacturer, which will include the name and 
address of the laboratory selected to perform the audit test and the model name and 
serial number of the wood heater(s) or model line(s) selected to undergo audit 
testing. 
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(2)(i) The Administrator may test, or direct the manufacturer to have tested, a 
wood heater or a wood heater from the model line(s) selected under paragraph 
(n)(1)(i) of this section in a laboratory approved under §60.535. The Administrator 
may select any approved test laboratory or federal laboratory for this audit testing. 

(ii) The expense of the compliance audit test is the responsibility of the wood 
heater manufacturer. 

(iii) The test must be conducted using the same test method used to obtain 
certification. If the certification test consisted of more than one particulate matter 
sampling test method, the Administrator may direct the manufacturer and test 
laboratory as to which of these methods to use for the purpose of audit testing. The 
Administrator will notify the manufacturer at least 30 days prior to any test under 
this paragraph, and allow the manufacturer and/or his authorized representatives to 
observe the test. 

(3) Revocation of certification. (i) If emissions from a wood heater tested 
under paragraph (n)(2) of this section exceed the applicable emission standard by 
more than 50 percent using the same test method used to obtain certification, the 
Administrator will notify the manufacturer that certification for that model line is 
suspended effective 72 hours from the receipt of the notice, unless the suspension 
notice is withdrawn by the Administrator. The suspension will remain in effect 
until withdrawn by the Administrator, or the date 30 days from its effective date if 
a revocation notice under paragraph (n)(3)(ii) of this section is not issued within 
that period, or the date of final agency action on revocation, whichever occurs 
earliest. 

(ii)(A) If emissions from a wood heater tested under paragraph (n)(2) of this 
section exceed the applicable emission limit, the Administrator will notify the 
manufacturer that certification is revoked for that model line. 

(B) A revocation notice under paragraph (n)(3)(ii)(A) of this section will 
become final and effective 60 days after the date of written notification to the 
manufacturer, unless it is withdrawn, a hearing is requested under §60.539(a)(2), or 
the deadline for requesting a hearing is extended. 

(C) The Administrator may extend the deadline for requesting a hearing for up 
to 60 days for good cause. 

(D) A manufacturer may extend the deadline for requesting a hearing for up to 
6 months, by agreeing to a voluntary suspension of certification. 
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(iii) Any notification under paragraph (n)(3)(i) or (n)(3)(ii) of this section will 
include a copy of a preliminary test report from the approved test laboratory or 
federal test laboratory. The test laboratory must provide a preliminary test report to 
the Administrator within 14 days of the completion of testing, if a wood heater 
exceeds the applicable emission limit in §60.532. The test laboratory must provide 
the Administrator and the manufacturer, within 30 days of the completion of 
testing, all documentation pertaining to the test, including the complete test report 
and raw data sheets, laboratory technician notes, and test results for all test runs. 

(iv) Upon receiving notification of a test failure under paragraph (n)(3)(ii) of 
this section, the manufacturer may request that up to four additional wood heaters 
from the same model line be tested at the manufacturer's expense, at the test 
laboratory that performed the emissions test for the Administrator. 

(v) Whether or not the manufacturer proceeds under paragraph (n)(3)(iv) of 
this section, the manufacturer may submit any relevant information to the 
Administrator, including any other test data generated pursuant to this subpart. The 
manufacturer must bear the expense of any additional testing. 

(vi) The Administrator will withdraw any notice issued under paragraph 
(n)(3)(ii) of this section if tests under paragraph (n)(3)(iv) of this section show 
either— 

(A) That exactly four additional wood heaters were tested for the manufacturer 
and all four met the applicable emission limits; or 

(B) That exactly two additional wood heaters were tested for the manufacturer 
and each of them met the applicable emission limits and the average emissions of 
all three tested heaters (the original audit heater and the two additional heaters) met 
the applicable emission limits. 

(vii) If the Administrator withdraws a notice pursuant to paragraph (n)(3)(vi) 
of this section, the Administrator will revise the certification values for the model 
line based on the test data and other relevant information. The manufacturer must 
then revise the model line's labels and marketing information accordingly. 

(viii) The Administrator may withdraw any proposed revocation, if the 
Administrator finds that an audit test failure has been rebutted by information 
submitted by the manufacturer under paragraph (n)(3)(iv) of this section and/or 
(n)(3)(v) of this section or by any other relevant information available to the 
Administrator. 
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40 C.F.R. § 60.5475(n) 
* * * 

(n) EPA compliance audit testing. (1)(i) The Administrator may select by 
written notice central heaters or model lines for compliance audit testing to 
determine compliance with the emission standards in §60.5474. 

(ii) The Administrator will transmit a written notification of the selected 
central heaters or model line(s) to the manufacturer, which will include the name 
and address of the laboratory selected to perform the audit test and the model name 
and serial number of the central heater(s) or central heater model line(s) selected to 
undergo audit testing. 

(2)(i) The Administrator may test, or direct the manufacturer to have tested, 
the central heater(s) from the model line(s) selected under paragraph (n)(1)(i) of 
this section in a laboratory approved under §60.5477. The Administrator may 
select any approved test laboratory or federal laboratory for this audit testing. 

(ii) The expense of the compliance audit test is the responsibility of the central 
heater manufacturer. 

(iii) The test must be conducted using the same test method used to obtain 
certification. If the certification test consisted of more than one particulate matter 
sampling test method, the Administrator may direct the manufacturer and test 
laboratory as to which of these methods to use for the purpose of audit testing. The 
Administrator will notify the manufacturer at least 30 days prior to any test under 
this paragraph, and allow the manufacturer and/or his authorized representatives to 
observe the test. 

(3) Revocation of certification. (i) If emissions from a central heater tested 
under paragraph (n)(2) of this section exceed the applicable emission standard by 
more than 50 percent using the same test method used to obtain certification, the 
Administrator will notify the manufacturer that certification for that model line is 
suspended effective 72 hours from the receipt of the notice, unless the suspension 
notice is withdrawn by the Administrator. The suspension will remain in effect 
until withdrawn by the Administrator, or the date 30 days from its effective date if 
a revocation notice under paragraph (n)(3)(ii) of this section is not issued within 
that period, or the date of final agency action on revocation, whichever occurs 
earliest. 
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(ii)(A) If emissions from a central heater tested under paragraph (n)(2) of this 
section exceed the applicable emission limit, the Administrator will notify the 
manufacturer that certification is revoked for that model line. 

(B) A notice under paragraph (n)(3)(ii)(A) of this section will become final 
and effective 60 days after the date of written notification to the manufacturer, 
unless it is withdrawn, a hearing is requested under §60.5481(a)(2), or the deadline 
for requesting a hearing is extended. 

(C) The Administrator may extend the deadline for requesting a hearing for up 
to 60 days for good cause. 

(D) A manufacturer may extend the deadline for requesting a hearing for up to 
6 months, by agreeing to a voluntary suspension of certification. 

(iii) Any notification under paragraph (n)(3)(i) or (ii) of this section will 
include a copy of a preliminary test report from the approved test laboratory or 
federal test laboratory. The test laboratory must provide a preliminary test report to 
the Administrator within 14 days of the completion of testing, if a central heater 
exceeds the applicable emission limit in §60.5474. The test laboratory must 
provide the Administrator and the manufacturer, within 30 days of the completion 
of testing, all documentation pertaining to the test, including the complete test 
report and raw data sheets, laboratory technician notes, and test results for all test 
runs. 

(iv) Upon receiving notification of a test failure under paragraph (n)(3)(ii) of 
this section, the manufacturer may request that up to four additional central heaters 
from the same model line be tested at the manufacturer's expense, at the test 
laboratory that performed the emissions test for the Administrator. 

(v) Whether or not the manufacturer proceeds under paragraph (n)(3)(iv) of 
this section, the manufacturer may submit any relevant information to the 
Administrator, including any other test data generated pursuant to this subpart. The 
manufacturer must bear the expense of any additional testing. 

(vi) The Administrator will withdraw any notice issued under paragraph 
(n)(3)(ii) of this section if tests under paragraph (n)(3)(iv) of this section show 
either— 

(A) That exactly four additional central heaters were tested for the 
manufacturer and all four met the applicable emission limits; or 
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(B) That exactly two additional central heaters were tested for the 
manufacturer and each of them met the applicable emission limits and the average 
emissions of all three tested heaters (the original audit heater and the two 
additional heaters) met the applicable emission limits. 

(vii) If the Administrator withdraws a notice pursuant to paragraph (n)(3)(vi) 
of this section, the Administrator will revise the certification values for the model 
line based on the test data and other relevant information. The manufacturer must 
then revise the labels and marketing information accordingly. 

(viii) The Administrator may withdraw any proposed revocation, if the 
Administrator finds that an audit test failure has been rebutted by information 
submitted by the manufacturer under paragraph (n)(3)(iv) of this section and/or 
(n)(3)(v) of this section or by any other relevant information available to the 
Administrator.  
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